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21CV33403

IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MULTNOMAH

ESTATE OF DANIEL SCOTT PAUL byand )
through KATHRYN ANN PAUL as Personal ) Case No. 21CV33403
Representative, an Oregon citizen, )
)
Plaintiff, ) DECLARATION OF MARK
) REILLY IN SUPPORT OF
V. ) DEFENDANT MARTIAN SALES
) INC.’S MOTION TO DISMISS
OPMS (a/k/a Optimized Plant Mediated ) PURSUANT TO ORCP 21A(2)
Solutions; O.P.M.S.; OPMS Solutions, Inc.; )
OPMS Solutions Group LLC; OPMS Solutions; )
OPMS Wholesale; OPMS Tech 2, LLC; and/or ) Oral Argument Requested
Choice Organics); Martian Sales, Inc.; South Sea )
Ventures (d/b/a South Sea Ventures, LLC; MIT )
45; Santiano Novasio and/or Crown Trading); )
Christopher Novasio (a’k/a Santiano Christopher )
Novasio; and Christopher David James )
Novasio); Weece’s Market; KS Food Market; )
and John Does 1-20; )
)
Defendants. )
)
)
I, Mark Reilly, declare as follows:
1. I am the president of Martian Sales Inc. (“Martian Sales”). 1 make this declaration

on personal knowledge and in support of Martian Sales” Motion to Dismiss pursuant to ORCP
21A(2).

2. Martian Sales is a Wyoming corporation. When it was first formed n 2012,
Martian Sales had its principal place of business in Cheyenne, Wyoming. It currently has its

principal place of business in Marietta, Georgia. Martian Sales has never maintained its
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Attorneys at Law
851 SW Sixth Avenue, Suite 1500
Portland, OR 97204-1357
503.224.6440 / Fax: 503.224.7324
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headquarters or any other offices in Oregon. Martian Sales has no employees in Oregon, does not
own any property in Oregon, does not have any bank accounts in Oregon, does not maintain a post
office box in Oregon, does not have a registered agent in Oregon, is not registered to do business
in Oregon and does not otherwise regularly engage in any type of business activities in Oregon.

3. Martian Sales is the owner of certain intellectual property consisting of the trade
names and marks for O.P.M.S. brand kratom products. Beginning in 2014 and continuing since
then, Martian Sales has licensed the exclusive right to use the O.P.M.S. trade names and marks to
a third party for use in connection with products manufactured, distributed or sold by that third
party. A true and correct copy of the 2014 license agreement is attached to this declaration as
Exhibit 1.

4. I understand that the plaintiff in this case claims that Daniel Scott Paul’s death in
July 2019 was caused, at least in part, by toxicity due to consuming kratom from packages bearing
the O.P.M.S. brand. Martian Sales did not then and does not now manufacture, market, distribute
or sell, or participate in any other party’s manufacture, marketing, distribution or sale of, O.P.M.S.
brand kratom products. Martian Sales is not involved in and does not exercise any control over
how O.P.M.S. brand kratom products are marketed or distributed for sale to the public, including
to residents of Oregon.

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF
MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE FOR USE AS
EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR PERJURY.

Dated this /] _day of November, 2021.

Mark Reilly f
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INTELLECTUAL PROPERTY LICENSE AGREEMENT

THIS AGREEMENT is made as of October 1, 2014 (hereinafter the “Effective Date™)
by and between Martian Sales Inc.. aWyoming carporation (*Licensor™) and LICENSEE
NAME ERY WAHY U HIDAYAT , of COUNTRY and
STATE. WEST JAVA  |NDONESIA  (“Licensce”) (together, the “Partics™).

RECITALS

WHEREAS, Licensor owns and claims the rights to the intellectual property for trade
names. marks associated with the trade names, images that may be related to the trade names,

ascaciated ar related trade names hrandc ar hrand identities helanging ta the O P MS OPMS
Kratom.. O.PM.S. Gold, O.P.M.S. Silver and any other O.P.M.S. product (the “Intellectual
Property™).

WHEREAS, Licensee desires to license the right to use the Intellectual Property
connection with its business operated in Indonesia.

NOW, THEREFORE, the Parties hereby agree as follows:

l. License. Licensor grants to Licensee a limited, exclusive license, with no right to
sublicense or transfer, for use solely in connection with the marketing and sale of goods
manufacturcd, proccssed, packaged, distributed or sold by Licensce. Licensec may have

aande manifactired and nacleaoed hy third nartiec
o - e - - - = S s

2, Royalty Fee. Licensee to pay Lo Licensor, upon the sooner of the Termination of this
Agreement or once every ten (10) years, a Royalty Fee of USD §1,000,000.00. If the
Agreement is terminated sooner than 10 years, the Royalty Fee due will be prorated on a

monthly basis.

3. Termination. This license will continue for ten (10) years, so long as Licensee is not
in default of this Agreement.

a. The License granted to Licensce hereunder may be terminated by cither Party
at any time, for any reason, upon thirty (30) days’ notice.

b.  Each party may terminate this Agreement immediately upon notice 1o the
other party if the other party commits a breach of any term of this Agreement which is not
capabie of remedy, or, in e case ol a dreach capabie of being remedied, has Tatied within
fifteen (15) days after receipt of notice from the other party, to remedy such beach to the
reasonahle satisfaction of the other party; provided. however, that Licensor shall have the right
to terminate this Agreement immediately upon notice to Licensee if License, as determined by
Licensor in its sole discretion, willfully commits a breach of this Agreement.

c. Licensor shall have no obligation to compensate or indemnify Licensee,
oveant ac otheryice evprecely nrovided harein in the avent Licencor tarminatac thic Agreemant

d.  Upon termination of this Agréement for any reason, the License granted to
Licensee hereunder shall immediately terminate and Licensee shall have no further right to use
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the Tntellect Mome
ual T roperty for anv purposc 1ng luding but not limited (o, using the Intellecrual

Prope
OPCTTY an connection with the marketing. packaging. or sale of goods

¢ » k
L ‘ Within fifteen (15) days after such termmation, [icensee will return or, at
BRI SRS {ail annkagn ol 2 th o mpiaradld mentasialo dyamet
Intellectun! Property ' o ‘ B o

! Sectons Y 6 7K. 0 1) ) 1200 1415 16 17 of this Agreement shall
sunvive the Termmnation ol this Agreement

4
Quality Control, 1 1censee agrees that goods or services associated with the

Intetlectual Pronerty will he of the hiphest quality the T icensee will conduet itself m a
Manncr so as to presenve the goodwill associated with the Intellectual Property and will not
do anvthing that would damage or depreciate such goodwill and will cooperate with Licensor
in taking such actions as are reasonably necessary or desirable to ensure quality comphiance,
as mav be reasonably specified by 1 icensor from time to time

§ Assignment. This Tntellectual Property License may not be assigned. sublicensed or
ntherwise transierred without prior consent trom Licensor which may be granted. conditioned
or demied at Licensor 's sole discretion ’

t Retention of Ownership. Licensee acknowledges that Licensor is the owner of the
Intcllectual Property and that Licensor retains all ownership nghts, subject to the mited
hicense granted pursuant to this Intellectual Property License Agreement, and that Licensor

ERDS B ISRICRIRANUSAS OF WaARARics, oxpross of implicd, oxcopt a8 sxprasaly st onth i
this Agreement All usage of the name shall inure to the benefit of Licensor. Licensor has the
right hut nat the obligation, to apply to register the Intellectual Property, in all forms and
vanavons, as a Intellectual Property or service mark, as the case may be, with any or all state.
federal or forcign Intellectual Property authonitics as Licensor shall, in 1ts sole discretion,
determine. Ticensee shall cooperate with Licensor to sign all documents, provide adequate
snecimens and information. and to take all steos reasonably necessarv to allow Licensor to
register the Intellectual Property as so determined. Licensce may request that Licensor or
Licensor may decide to amend, modify or otherwise add to the Intellectual Property's forms.
uses, or vanatons. If such Intellectual Property Modifications occur, Licensor may include
those in this Agreement for no additional Royalty Fee. The terms and conditions of this
Agreement remain in effect for any Intellectual Property Modifications included for
Licensee’s use

Responsibility for Iicensed Products/Services. Licensee shall be solely responsible
for and assume all costs and liabilities related to: (a) the quality of the licensed products and
services bearing the Intellectual Property. (b) any defect in or of licensed products (whether
such defect be in matenals, workmanship or design) or failure of the licensed services, (c)
product hability of the licensed products, (d) conformance of licensed products/services will

P o
“a
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which the licensed products are sold, including any government or regulatory authonty (1.e.,
DA health. consumer product, and agncultural regulations, ete, and (¢) the promotion,
sale. documentation and marketing of licensed products/services. Licensee shall be solely
responsible for the payment and discharge of any taxes or duties relating to any transactions
of Licensec, 1ty subsidiarics. cployees, contractors, agents or sublicensces, in connection
with the manufacture use. distribution. or sale. of licensed products or services.

8 lndemnification Licensee shall indemnify and defend Licensor against any and all
Clutms, costs, damages and expenses, including reasonable attorneys’ tees and expenses,
arising oul of any claim by a third party against Licensee or Licensor for infringement based
on Licensee s use of the Intellectual Property. Licensee must provide Licensor prompt notice
of any claim giving rise o such indemnity 1@ claim ot infingement by 4 third party vceurs,
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Llccpsor may demand by notice (the “Termination Notice™) at any time thal Licensce
terminate the use of the Intellectual Property, and Licensce shall terminate the use of the
Intellectual Property immediately upon receipt of the Termination Notice. Licensec shall
Jelend, indemaify and bold Licenser and/or say ol its alfilizics, subsidizscs, ssensand
assignees, harmless from and against any and all claims, demands, causes of action, liability,
loss, damage. Judgements or expenses (including without limitation reasonable attorneys' fees.
expenses and court costs) (collcctively, the “Claims™) arising out of or related to (x) Licensee’s
design, manufacturing, distribution, shipment, labeling, sale, advertisement or promotion of
goods or the labeling, packaging, advertising and promotional materials for the goods (other
than Claims solcly related (o the Intellectual Property). including. but not limited to. any Claim
for personal injury, wrongful death or any similar matter; (y) Licensee’s breach of any of its
rcprt;:scmmions. warranties, covenants or other obligations hereunder; and (z) Licensee’s gross
negligence or willful misconduct. Licensor shall have the right to defend any such claim or
suit through counsel of its own choice at Licensee’s expense.

9. Relationship. Nothing in this Agreement shall be construcd as creating a joint venture,
partnership, agency or employment relationship between the Parties. Lxcept as specitied herein,
ncither party shall have the right, power or implicd authority to creatc any obligation or duty,
express orimplicd, on behalf of the other party hereto.

10. Disputes. The rights and liabilitics of the Partics arising out of or relating to this
Agreement will be governed by the laws of the state of Wyoming and any disputes between the
Parties will be submitted to binding arbitration in Wyoming under the Commercial Arbitration
Deilac ~lslas A s .
any court of competent jurisdiction; provided, however, that either party may seck preliminary
injunctive or other equitable relief in court pending arbitration to prevent irreparable harm. The
prevailing party in any arbitration or litigation shall be entitled to recover all reasonable
expenses thereof, including attomeys' fees in connection with such proceedings or any appeal
thereof.

rom Achitentinm Accnaintine nmd doemmamt ne tha cened oy b Ambacad
VAL ATl GG 00U G Or, GiG juugiTiens Ul uiv dWala e oe cliwei v an

1. Covenants of Licensee. Licensee covenants and agrees that:

a. itshall atall times conduct its business related (o its manufacturing, labeling,
packaging, marketing, use, offer for sale and sale of goods and the Intellectual Property in strict
compliance with all health, safety and other laws, ordinances, orders, rules and regulations
(state, federal, municipal or promulgated by other agencies or bodies having or claiming
Junsdiction), and all applicable industry standards, including product requirements and
standards for human consumption if such use is chosen during the Licensees’ marketing and
sale of any products using the Intellectual Property, and will observe the highest standards of
quality and fair dealing with customers;

b.  all goods manufactured, processed, distributed and sold hereunder will be
merchantable and fit for the purpose for which they are intended;

c.  all goods will conform in all sospects o the samples approved by Liceassr and
that Licensce will not distribute or sell any goods which arc of a quality or standard inferior
or different from the approved quality or are injurious to the reputations and goodwill
associated with the Intellectual Property; and,

d.  Licensce shall not use third partics to manufacture or package goods unless
such third partics have signed an acknowledgment provided by Licensor.

e. Licensar shall not be responsible for providing any formulas or direction
towards the manufacturing, composition, marketing, sale or end use of the products which the
Licensce uses the Intellectual Property on, that is being licensed as a part of this Agreement.

12.

Intellectual Property.
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a. Licensee agrees nol to context or otherwise challenge or attack Licensor’s
mghts in and to the Intellectual Property or the validity of the Intellectual Property or the license
granted herein duning the term here of and thereafter. Licensee further agrees not to do
amything cither by act of omission o commission which might impair, jeopardize, violate, or
infringe the Intellectual Property, or to misuse or bring into dispute the Intellectual Property or
otherwise dimimsh Licensor's poodwill with respect to the Intellectual Property, as dclcrmlr!cd
by Licensor in its sole discretion. Licensee shall not use the Intellectual Property as part of its
company name, corporate name or trade name except with the prior consent of Licensor, which
consent will not be unreasonably withheld. Licensee shall not register or attempt to register the
Intellectual Praperty or similar intellectual property during the term of this Agreement or
thereafler. or aid or abet anyonc else doing so.

b.  Licensce shall prommently display the appropriate notice(s) in conjunction
with any and all use of the Intellectual Property, as indicated in the Intellectual Property
Guidelines. Licensee shall not use any other Intellectual Property or design in combination
with any Intellectual Property without Licensor's prior approval. Licensee agrees that it will
not use the Intellectual Property in a misleading or confusing manner, nor in 4 manner that
musrepresents any relationship between the Parties. Licensee hereby acknowledges Licensor’s
night, utle and interest in and to the Intellectual Property and agrees not to claim any title to the
Intellectual Property or any right to use the Intellectual Property cxcept as permitted by this
Agreement. Any goodwill associated with the use of the Intellectual Property by Licensee will
inure solely to the benefit of the Licensor. Licensor reserves the right Lo object to unfair use or
misusc of its Intellectual Property or other violations of applicable law. Nothing contained
horoin shall provent Liseassr orany of it Heansocs or distributors from manufaciriang,
distnbuting. or selling any products or services of any kind with the Intellectual Property in any
termitory in the world.

13, Limitation of Liability. In no event shall Licensor be liable to Licensee, regardless of
the form of action or theory of recovery for any indirect, special, exemplary, consequential,
incidental or punitive damages, or for lost profits or business interruption losses arising from or
tm mmememanti e veiith e A genama 2t am e allacad ac natival heanal thasaal aviam 0T e ha-
SR NSRRI RN Y R MO Ibl‘.lll‘lll e IAIIJ Mllhb‘\l AR ML AR L WAL MW WV T il M AN T S
been advised of the possibility of such damages. The Licensee accepts full responsibility both
legally and otherwise for any and all use of the Intellectual Property.

14, Independent Contractors. The relationship of Licensor and Licensee established by
this Agreement is that of independent contractors, and neither party shall be considered or
deemed to be an agent. employee. joint venturer or partner of the other party as 4 result of this

A mmnmoms meme N cth e Dasses sl kases o R e L A L I T e L T Tl S s o
MRS TR LA B b O e M BRI, AU R U G U OOy Sl U e

any expense, liability or other obligation, express or implied, on behalf of the other and shall
not represent itsclf as an agent of the other party or as otherwise authorized to act for or on
behalf of the other party. Neither party shall be responsible for the payment of workers'
compensation, disability benefits, unemployment insurance, and for the withholding of income
taxes, social security or business license taxes for the other party's employees.

I5. Miscellangous. In the event that any provision of this license would be held illegal,
invalid or unenforceable by a court or any jurisdiction, Licensor will be allowed to immediately
terminate this license without any legal formality and Licensee shall terminate the use of the
Intellectual Property immediately upon receipt of the notice of the decision of Licensor. This
Agreement shall be interpreted under the laws of the State of Wyoming. Parties agree to submit
any dispute anising out of this Agreement o, and consent to the junsdiction of, the courts of the
State of Wyomung or any Iederal Distnet Court having junsdiction within such state. This
Agreement supersedes all prior understandings, oral or written, with respect to the subject
mutter hereof and shall be binding upon and inure to the benefit of the parties hereto and their
permitted successors and assigns. No amendment or change in this Agreement may be made
except in writing signed by the Partics: Any waiver under this Agreement shall be in wniting,
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and no wanver or absence of granting a waiver shall be deemed a waiver or a continuing waiver,
6 Notices. All notices, approvals and requests hereunder shall be verbal or in writing
| . Confidentahty From and afier the Ffective Date, Licensce shall, and shall cause their
ailihates. subsidianics. apents and assignees to hold i confidence any and all information,
whether writien or oral, concerning the Licensor and the Intellectual Propertys. If Licensec is
compelled o disclose any information by judicial or administrative process or by other
fequirements of Law, Licensee shall promptly notify Licensor and shall disclose only that
noron ol such informanon which Ticensees are advised by counsel is Iegally required to he
disclosed. provided that Licensee shall use reasonable best ¢fforts to obtain an appropriate
pratective order or other reasonable assurance that confidential treatment will be accorded such
information Licensee acknowledges that a breach or threatened breach of this Section 17
Would give nse to immeparable harm to Licensor, for which monetary damages would not be an
adequate remedy. and hereby agrees that in the event of a breach or a threatened breach by
Licensee of any such obligations, Licensor shall, in addition to any and all other rights and
remedies that may be available to 1t in respect of such breach, be entitled to equitable relief,
including a temporary restraining order, an injunction, specific performance and any other relicf

‘:\a( may be available from a court of competent jurisdiction (without any requircmicnt to post
ond).

IN WITNESS WHEREQF, the Parties have entered into this Intellectual Property License
\greement, with an ceffective ufk_t day of ( hbﬂ(r 2004

Licensce: ER\ \UA“Y U H IDAYAT Licensor: Martian Sales Inc.

Dated: OCTOBER 104 20\Y Dated: lO/D[ /(Lf
M BRI WARYW HioaygT B fork Beilly

5ddrcss: Address: 1621 Central Ave.
JUAR'H JuaNOA NO- 539 Cheyenne , WY 82001
BANDUNE, WEST JAVA

Signature; Signature: N
/

Wt
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing DECLARATION OF MARK REILLY

IN SUPPORT OF DEFENDANT MARTIAN SALES INC.’S MOTION TO DISMISS

PURSUANT TO ORCP 21A(2) was served on:

Jennifer J. Middleton

Johnson Johnson Lucas & Middleton, P.C.
975 Oak St., Suite 1050

Eugene, OR 97401-3124

Attorneys for Plaintiff

Michael J. Cowgill

Michele Stephan

Talis M. Abolins

Maglio Christopher & Toale
1325 4™ Ave. #1730
Seattle, WA 98101

Attorneys for Plaintiff (Pro Hac Vice)

John R. Barhoum

Chock Barhoum LLP

121 SW Morrison, Suite 415
Portland, OR 97204

Attorneys for Defendant Weece's Market

James M. Daigle

James M. Daigle PC

210 SW Morrison St, Suite 600
Portland, OR 97204

Attorneys for Defendants South Seas Ventures
dba Crown Trading dba MIT 45 dba Santiano
Novasio dba South Sea Ventures, LLC and
Christopher Novasio aka Christopher David
James Novasio aka Santiano Christopher
Novasio

CERTIFICATE OF SERVICE

By hand delivery

By first-class mail*

By overnight mail

By e-mail:
imiddleton@justicelawvyers.com
Via Electronic Service through the
electronic filing system provided by
the Oregon Judicial Department

oogOo

I

By hand delivery

By first-class mail*

By overnight mail

By e-mail:

mcowgill@mctlaw.com
mstephan@mctlaw.com
tabolins@mctlaw.com

Via Electronic Service through the
electronic filing system provided by
the Oregon Judicial Department

oomo

&

By hand delivery

By first-class mail*

By overnight mail

By e-mail:
John.barhoum(@chockbarhoum.com
Via Electronic Service through the
electronic filing system provided by
the Oregon Judicial Department

ooROo

&

By hand delivery

By first-class mail*

By overnight mail

By e-mail:

jamie(@daigle.law

Via Electronic Service through the
electronic filing system provided by
the Oregon Judicial Department

B OORO

DUNN CARNEY ALLEN HIGGINS & TONGUE LLP
Attorneys at Law
851 SW Sixth Avenue, Suite 1500
Portland, OR 97204-1357
503.224.6440 / Fax: 503.224.7324
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2
John M. Eickelberg O By hand delivery
3 Law Offices of Julie D. Elkins M By first-class mail*
PO BOX 258829 O By overnight mail
4 Oklahoma City, OK 73125 O Bye-mail:
john.eickelberg@farmersinsurance.c
5 Attorneys for Defendant KS Food Market om
M  Via Electronic Service through the
6 electronic filing system provided by
the Oregon Judicial Department
7
8
9
10 *With first-class postage prepaid and deposited in Portland, Oregon.
11
12 )
DATED this 23rd day of November, 2021.
13
14
15 DUNN CARNEY ALLEN HIGGINS & TONGUE LLP

16 . _.7 2 / I —

17 B
Brian R. Talcott, OSB No. 965371
18 Email: btalcott@dunncarney.com
Donald E. Templeton, OSB No. 860954
19 Email: dtempleton@dunncarney.com
20 Attorneys for Defendant MARTIAN SALES INC.

21
22
23
24
22
26

Page2 CERTIFICATE OF SERVICE
' DUNN CARNEY ALLEN HIGGINS & TONGUE Lip
Attorneys at Law
851 SW Sixth Avenue, Suite 1500
Portland, OR 97204-1357
503.224.6440 / Fax: 503.224.7324
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